Office of the Assistant Secretary, HUD

Subpart F—Performance Reviews
and Sanctions

§954.600 Performance reviews.

(a) General. HUD will review the per-
formance of each grantee in carrying
out its responsibilities under this part
whenever determined necessary by
HUD, but at least annually. In con-
ducting performance reviews, HUD will
rely primarily on information obtained
from the grantee’s records and reports,
findings from on-site monitoring, audit
reports, and information generated
from fund requisition systems. Where
applicable, HUD may also consider rel-
evant information pertaining to a
grantee’s performance gained from
other sources, including citizen com-
ments, complaint determinations, and
litigation. Reviews to determine com-
pliance with specific requirements of
this part will be conducted as nec-
essary, with or without prior notice to
the grantee. Comprehensive perform-
ance reviews under the standards in
paragraph (b) of this section will be
conducted after prior notice to the
grantee.

(b) Standards for comprehensive per-
formance review. A grantee’s perform-
ance will be comprehensively reviewed
periodically, as prescribed by HUD, to
determine whether the grantee:

(1) Has committed the HOME funds
in the HUD account as required and ex-
pended the funds as required; and

(2) Has met the requirements of the
grant agreement and this part, particu-
larly eligible activities and afford-
ability.

§954.601 Corrective and remedial ac-
tions.

(a) General. HUD will use the proce-
dures in this section in conducting the
performance review as provided in
§954.600 and in taking corrective and
remedial actions. However, HUD may
temporarily suspend payments based
upon HUD'’s preliminary determination
that the grantee has failed to comply
with the requirements of the Act, regu-
lations, or grant agreement if suspen-
sion is necessary to preclude the fur-
ther expenditure of funds for activities
affected by the failure to comply.

(b) Performance review. (1) If HUD de-
termines preliminarily that the grant-
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ee has not met a requirement of this
part, the grantee will be given notice of
this determination and an opportunity
to demonstrate, within the time pre-
scribed by HUD (not to exceed 30 days)
and on the basis of substantial facts
and data, that it has done so.

(2) If the grantee fails to demonstrate
to HUD'’s satisfaction that it has met
the requirement, HUD will take correc-
tive or remedial action in accordance
with this section or §954.602.

(c) Corrective and remedial actions.
Corrective or remedial actions for a
performance deficiency (failure to meet
a provision of this part) will be de-
signed to prevent a continuation of the
deficiency; mitigate, to the extent pos-
sible, its adverse effects or con-
sequences; and prevent its recurrence.

(1) HUD may request the grantee to
submit and comply with proposals for
action to correct, mitigate and prevent
a performance deficiency, including:

(i) Preparing and following a sched-
ule of actions for carrying out the af-
fected activities, consisting of sched-
ules, timetables, and milestones nec-
essary to implement the affected ac-
tivities;

(ii) Establishing and following a
management plan that assigns respon-
sibilities for carrying out the remedial
actions;

(iii) Cancelling or revising activities
likely to be affected by the perform-
ance deficiency, before expending
HOME funds for the activities;

(iv) Reprogramming HOME funds in
the HUD account that have not yet
been expended from affected activities
to other eligible activities;

(v) Reimbursing the HUD account in
any amount not used in accordance
with the requirements of this part; and

(vi) Suspending disbursement of
funds in the HUD account for affected
activities.

(2) HUD may also—

(i) Change the method of payment
from an advance to reimbursement
basis; and

(ii) Take other remedies that may be
legally available.

§954.602 Notice and opportunity for
hearing; sanctions.

(a) If HUD finds after reasonable no-
tice and opportunity for hearing that a
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grantee has failed to comply with any
provision of this part and until HUD is
satisfied that there is no longer any
such failure to comply:

(1) HUD shall reduce the funds in the
HUD account by the amount of any ex-
penditures that were not in accordance
with the requirements of this part; and

(2) HUD may—

(i) Prevent withdrawals from the
HUD account for activities affected by
the failure to comply; or

(ii) Prohibit the grantee from com-
peting for HOME funds under §954.104;
Provided, however, that HUD may on
due notice suspend payments from the
HUD account at any time after the
issuance of a notice of opportunity for
hearing pursuant to paragraph (b)(1) of
this section, pending such hearing and
a final decision, to the extent HUD de-
termines such action necessary to pre-
clude the further expenditure of funds
for activities affected by the failure to
comply.

(b) Proceedings. When HUD proposes
to take action pursuant to this section,
the respondent in the proceedings will
be the grantee.

(1) Notice of opportunity for hearing.
HUD shall notify the respondent in
writing of the proposed action and of
the opportunity for a hearing. The no-
tice shall be sent by first class mail.
The notice shall specify:

(i) In a manner which is adequate to
allow the respondent to prepare its re-
sponse, the basis upon which HUD de-
termined that the respondent failed to
comply with a provision of this part;

(ii) That the hearing procedures are
governed by these rules;

(iii) That the respondent has 14 days
from receipt of the notice within which
to provide a written request for a hear-
ing to the Chief Docket Clerk, Office of
Administrative Law Judges, and the
address and telephone number of the
Chief Docket Clerk;

(iv) The action HUD proposes to take
and that the authority for this action
is §954.602; and

(v) That if the respondent fails to re-
quest a hearing within the time speci-
fied, HUD’s determination that the re-
spondent failed to comply with a provi-
sion of this part shall be final and HUD
may proceed to take the proposed ac-
tion.
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(2) Initiation of hearing. The respond-
ent shall be allowed 14 days from re-
ceipt of the notice within which to no-
tify the Chief Docket Clerk, Office of
Administrative Law Judges, of its re-
quest for a hearing. If no request is re-
ceived within the time specified, HUD’s
determination that the respondent
failed to comply with a provision of
this part shall be final and HUD may
proceed to take the proposed action.

(3) Administrative Law Judge. Pro-
ceedings conducted under these rules
shall be presided over by an Adminis-
trative Law Judge (ALJ), appointed as
provided by section 11 of the Adminis-
trative Procedures Act (5 U.S.C. 3105).
The case shall be referred to the ALJ
at the time a hearing is requested. The
ALJ shall promptly notify the parties
of the time and place at which the
hearing will be held. The ALJ shall
conduct a fair and impartial hearing
and take all action necessary to avoid
delay in the disposition of proceedings
and to maintain order. The ALJ shall
have all powers necessary to those
ends, including but not limited to the
power to:

(i) Administer oaths and affirma-
tions;

(ii) Issue subpoenas as authorized by
law;

(iii) Rule upon offers of proof and re-
ceive relevant evidence;

(iv) Order or limit discovery before
the hearing as the interests of justice
may require;

(v) Regulate the course of the hear-
ing and the conduct of the parties and
their counsel,;

(vi) Hold conferences for the settle-
ment or simplification of the issues by
consent of the parties;

(vii) Consider and rule upon all proce-
dural and other motions appropriate in
adjudicative proceedings; and

(viii) Make and file initial determina-
tions.

(4) Ex parte communications. An ex
parte communication is any commu-
nication with an ALJ, direct or indi-
rect, oral or written, concerning the
merits or procedures of any pending
proceeding which is made by a party in
the absence of any other party. Ex
parte communications are prohibited
except where the purpose and content
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of the communication have been dis-
closed in advance or simultaneously to
all parties, or the communication is a
request for information concerning the
status of the case. Any ALJ who re-
ceives an ex parte communication
which the ALJ knows or has reason to
believe is unauthorized shall promptly
place the communication, or its sub-
stance, in all files and shall furnish
copies to all parties. Unauthorized ex
parte communications shall not be
taken into consideration in deciding
any matter in issue.

(5) The hearing. All parties shall have
the right to be represented at the hear-
ing by counsel. The ALJ shall conduct
the proceedings in an expeditious man-
ner while allowing the parties to
present all oral and written evidence
which tends to support their respective
positions, but the ALJ shall exclude ir-
relevant, immaterial or unduly repeti-
tious evidence. HUD has the burden of
proof in showing by a preponderance of
the evidence that the respondent failed
to comply with a provision of this part.
Each party shall be allowed to cross-
examine adverse witnesses and to rebut
and comment upon evidence presented
by the other party. Hearings shall be
open to the public. So far as the or-
derly conduct of the hearing permits,
interested persons other than the par-
ties may appear and participate in the
hearing.

(6) Transcripts. Hearings shall be re-
corded and transcribed only by a re-
porter under the supervision of the
ALJ. The original transcript shall be a
part of the record and shall constitute
the sole official transcript. Respond-
ents and the public, at their own ex-
pense, may obtain copies of the tran-
script.

(7) The ALJ’s decision. At the conclu-
sion of the hearing, the ALJ shall give
the parties a reasonable opportunity to
submit proposed findings and conclu-
sions and supporting reasons therefor.
Generally within 60 days after the con-
clusion of the hearing, the ALJ shall
prepare a written decision which in-
cludes a statement of findings and con-
clusions, and the reasons or basis
therefor, on all the material issues of
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fact, law or discretion presented on the
record and the appropriate sanction or
denial thereof. The decision shall be
based on consideration of the whole
record or those parts thereof cited by a
party and supported by and in accord-
ance with the reliable, probative, and
substantial evidence. A copy of the de-
cision shall be furnished to the parties
immediately by first class mail and
shall include a notice that any requests
for review by the Secretary must be
made in writing to the Secretary with-
in 30 days of the receipt of the decision.

(8) The record. The transcript of testi-
mony and exhibits, together with the
decision of the ALJ and all papers and
requests filed in the proceeding, con-
stitutes the exclusive record for deci-
sion and, on payment of its reasonable
cost, shall be made available to the
parties. After reaching the initial deci-
sion, the ALJ shall certify to the com-
plete record and forward the record to
the Secretary.

(9) Review by the Secretary. The deci-
sion by the ALJ shall constitute the
final decision of the Secretary unless,
within 30 days after the receipt of the
decision, either the respondent or the
Assistant Secretary files an exception
and request for review by the Sec-
retary. The excepting party must
transmit simultaneously to the Sec-
retary and the other party the request
for review and the basis of the party’s
exceptions to the findings of the ALJ.
The other party shall be allowed 30
days from receipt of the exception to
provide the Secretary and the except-
ing party with a written reply. The
Secretary shall then review the record
of the case, including the exceptions
and the reply. On the basis of such re-
view, the Secretary shall issue a writ-
ten determination, including a state-
ment of the rationale therefor, affirm-
ing, modifying or revoking the decision
of the ALJ. The Secretary’s decision
shall be made and transmitted to the
parties within 60 days after the deci-
sion of the ALJ was furnished to the
parties.

433



